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HIGH COURT DECISION ON BANK GUARANTEES 

 

Kemp Strang recently acted for ANZ in connection with a case involving a classic unconditional, on demand 
bank guarantee.[Simic v New South Wales Land and Housing Corporation 2016 HCA 47] 

The main relevance of thigh Court decision for surety providers was that a bench of 5 High Court justices, 
including the current Chief Justice and his replacement, affirmed the criticality of accurate and precise 
wording of bonds and the right of a surety provider to refuse payment in circumstances where there was a 
mis-description of the beneficiary. 

The instruments in question were issued in favour of 'New South Wales Land & Housing Department trading 
as Housing NSW ABN 45  754 121 940'. In fact the beneficiary should have been described as 'New South 
Wales Land and Housing Corporation ABN 24 960 729 253.' 

The High Court confirmed the principle of strict compliance with all of the terms of the bond/guarantee. 

The Court said 

' Where a performance bond is expressed, as it is in the present case, to be unconditional, strict compliance 
at least requires that the beneficiary making demand for payment be the beneficiary named in the bond.' 

The Court also said 

' ANZ was not obliged to enquire into the background giving rise to the error of identification, which was not 
evident from the Undertakings themselves'. 

In the case in question however the High Court did order rectification of the instruments with the result that 
ANZ was liable to pay under the guarantees and the indemnifier of ANZ was therefore liable to pay ANZ. 
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